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RECOMMENDED DECISION ON MOTIONS TO DISMISS

Defendants Sanford J. Pierce, Michadl Duffy and the Windham School Department (the “ school
defendants’) and Ron Cote move to dismiss the federd claims asserted by the plaintiffsin this action and
ask this court to declineto exercisejurisdiction over the plaintiffs sate-law daims. Motionto Dismissand
Incorporated Memorandum of Law of Defendants Sanford J. Prince, Michagl Duffy and Windham School
Department (“ School Motion”) (Docket No. 4) at 1; Defendant Ron Cote’ sMotion to Dismiss, etc. (“Cote
Mation”) (Docket No. 7) at 1. After these motions werefiled, the plaintiffs filed an amended complaint.
First Amended Complaint, etc. (Docket No. 15). The moving defendants then renewed their respective
motions. Motion to Dismiss Amended Complaint and Incorporated Memorandum of Law of Defendants

Sanford J. Prince, Michael Duffy and Windham School Department (Docket No. 17); Defendant Ron



Cote' s Motion to Dismiss Amended Complaint, etc. (Docket No. 19). | recommend that the court grant

the motions.!

I. Applicable Legal Standard

Both motionsinvoke Fed. R. Civ. P. 12(b)(6). School Motion atl; CoteMotionat 1. “Inruingon
a motion to dismiss [under Rule 12(b)(6)], a court must accept as true dl the factud alegations in the
complaint and construe al reasonableinferencesinfavor of the plaintiffs” Alternative Energy, Inc. v. S.
Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). A defendant is entitled to dismissal for
falureto gateadamonly if “it is clear that no relief could be granted under any set of factsthat could be
proved consstent with the alegations,” Cepero-Rivera v. Fagundo, 414 F.3d 124, 129 (1<t Cir. 2005)
(citation omitted); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

Il. Factual Background

The amended complaint asserts the following rdevant facts. The plaintiffs, Anita S. Charles and
Christopher K. Gelder, are residents of thetown of Windham. First Amended Complaint 1. Defendant
Cote was a dl rdevant timesthe principal of Manchester School in Windham. Id. §2. Defendant Prince
wasat al rdevant times the superintendent of schoolsfor the town of Windham. Id. 3. Defendant Duffy
was at dl rdevant timesthe chair of the Windham School Committee. 1d. 4. It was*custom and usage’
in the town of Windham for Prince to investigate matters relating to school personndl. 1d. 1 5A. The
Windham School Committee delegated find decison-making authority regarding al school personne

meattersto Prince. 1d. 5B.

!| treat the later filed motions as the operative motions, but note that they essentially incorporate the original motions and
(continued on next page)



In October 2004 afema eteacher of “ gifted and talented” students at Manchester School abruptly
resgned. Id. § 6. The plaintiffs and other parents believed the reason for the resgnation was the
mistreatment of the teacher by Cote and that their children suffered asaresult. 1d. A group of parents,
induding the plaintiffs, organized and voiced their concernsin theloca newspaper. 1d. 7. A letter tothe
editor identified both of the plaintiffs by name as members of this group and Charles as a leader of this
group. Id. On or aout November 16, 2004 the plaintiffs, among others, filed aforma written complaint
aleging inappropriate conduct by Cote. 1d. 8. The complaint raised questions about Cote' s conduct
towardsteachers, parents and students and identified disturbing behavior and past incidents of misconduct,
including intentionally pulling afiredarm at the school and bullying and/or threatening teachers, parentsand
sudents. 1d. The complaint dso referred to earlier complaints made by others dleging that Cote was
incompetent and had committed thefts at other schools. 1d.

During the fal of 2004 numerous articles appeared in the Windham newspaper reporting on the
alegations of improper conduct made against Cote by the parents’ group. 1d. 9. On or about November
19, 2004 the plaintiffsreceived an anonymousletter stating fasdy that Charleswas committing adultery. Id.
1 10. Cote was responsible for this letter. 1d. Also on or about that date, a former teacher at another
school where Cote had been the principa received an anonymous|etter stating that her husband washaving
an afar with Charles. 1d. 11. Cote was responsble for thisletter. Id.

In November 2004 the Windham newspaper received an anonymous letter tating fasdly that
Charles was engaging in an adulterous relationship. Id. §12. Cotewasresponsblefor thisletter. 1d. In

thefal of 2004 an anonymous|etter was sent to Prince at the Manchester School accusing afemal eteacher

for that reason will, except as specifically noted otherwise, refer and cite to the content of the original motions.



who had complained about Cote of misconduct and including false and defamatory remarks about Charles.

Id. 13. Thisletter, for which Cote was responsible, was distributed to Duffy. 1d. Prince, Duffy and the
Windham School Committee knew or should have known that these letters were written and published by
Cotein violaion of the plaintiffs federaly-protected rights. 1d. ] 14.

Prince responded to the November 16 complaint from the parents' group by letter dated December
28, 2004 stating that he had found no misconduct and fully supported Cote. 1d. §15. The plaintiffs and
others appealed Prince’s response to the Windham School Committee on or about January 28, 2005,
incdudingintheir gpped alegationsof ingppropriate and illegd conduct by Coteincluding sexud harassment
of and discrimination againgt studentsand teechers. 1d. {117. Unidentified defendantsheld aprivate hearing
ontheparents appeal on or about February 15, 2005 at which they improperly went into executive sesson
and verbdly attacked Charles for reporting misconduct. 1d. 1 18. The School Committee directed its
hodtility and accusations towards Charles even though ama e was d so present, accusing her of dishonesty
and of defamation of Prince. 1d.

Prince faled properly to investigate Cote or to hold him accountable for his actions and thereby
condoned his behavior. 1d. §19. Duffy and the Windham School Committee ratified Prince’ s actions by
supporting his conclusions and decision not to discipline Cote when they knew or should have known that
the plaintiff’ sfederaly- protected rightswere being violated. 1d. §20. Coteresigned on or about February
2,2005. 1d. 721.

On or about May 12, 2005 the plaintiffsfiled with the town of Windham anotice of claim pursuant
to 14 M.R.SA. 8§ 8107 describing tortious conduct committed by Cote and the Windham School

Committee to which the defendants did not respond. 1d. 111 22-23.



In June 2005 the town of Windham held municipa dections, including dections for its school
committee for which Charles was a duy qudified candidate. 1d. 11 24-25. Members of the Windham
School Committee published fase and defamatory information about the plaintiffsto membersof the public,
including that the plaintiffs were negligent parents who exposed ther children to harmful Stuationsand that
the plantiffs had filed a frivolous lawsuit againg the town. 1d. §26. Members of the Windham School
Committee caled at least threeloca newspapersand fasaly reported that the plaintiffshad filed afrivolous
lawsuit against thetown. 1d. §27. The Windham School Committee engaged in threatening behavior to
indill fear in the plaintiffsin an attempt to cause Charlesto withdraw her candidacy, including removing her
sgnsfrom supporters lawnsand placing sgnsfor anincumbent member of the school committee acrossthe
plantiffs driveway during the night after the dection. 1d. 28. Following the dection, which Charleslost
by “a handful of votes” she requested the opportunity formally to ingpect the balots pursuant to 30-A
M.R.SAA. 8§ 2530-A. Id. 130. At the balot ingpection, amember of the Windham School Committee
began shouting a the plaintiffs, acting in an agitated manner and yelling that they did not have aright to
inspect the ballots and that this was a waste of taxpayer time and money. 1d. § 31.

The acts and omissions of the defendants towards the plaintiffs amount to a de facto policy for
whichthe defendantsareliable. Id. 132A. Thedefendantsacted with actua maice, ddiberateindifference
and/or reckless disregard of the plaintiffs state and federd rights. 1d. § 33.

The defendants, both persondly and in ther officid capacities, acting under color of state law,
violated the plaintiffs rights guaranteed by the First and Fourteenth Amendments to the United States
Condtitution, and specificaly the equd protection clause of the Fourteenth Amendment. 1d. 1136, 39. The

Windham School Commiittee, therecipient of federal education funds, intentiondly discriminated againg the



plantiffsin violation of 20 U.S.C.A. § 1681 et seq. becausethey complained about discrimination based on
sex committed by Cote. Id. 143.
[11. Discussion
A. Count | (First Amendment)

The school defendants correctly point out that there is no dlegation in theorigind or the amended
complaint to the effect that Duffy or Prince individudly infringed any of the plaintiffs free speech rights.
However, the factud dlegations cited by the plaintiffs in response do alege that the defendants generaly
engaged in the actions they identify as establishing violations of the Firs Amendment. The plaintiffs
response does not address their First Amendment claim separately but rather asserts that the complaint
“dleges an abundance of facts to support acivil rights clam againg the School Defendants” and then ligts
certain facts dleged in both the initid and the amended complaints. Plaintiffs Objection to Defendants
Sanford J. Prince, Michadl Duffy and Windham School Department[’s| Motion to Dismiss, etc. (“First
School Opposition”) (Docket No. 10) a 3. Thelist of facts ends with the assertion that “[t]he actions of
the School Defendants as dleged in the Complaint sngly and as a whole point directly to First and
Fourteenth Amendment rightsviolations.” 1d. However, itisfar from sdlf-evident how a“verbal[] atack[]”
on Charlesduring “an improper executive sesson” of the school committee, awareness of the anonymous
defamatory letters, thefact that the defendants knew or should have known that Cote “wasrespongble for
the letters, and chose to do nothing,” inadequately investigating Charles' scomplaints about Cote, failing to
discipline Cote or to take Charles scomplaints serioudy, never responding to the plaintiffs noticeof clam,

publishing defamatory informeation about the plaintiffs and engaging in “threstening behavior” during and after



Charles' scampaign for aseat on the school committee? “ support adivil rightsdlaim,” id., based on the First
Amendment.

The plaintiffsdo get around to aspecific discusson of the Firs Amendment intheir oppositiontothe
school defendants renewed motion to dismiss. Plaintiff’ s[s¢] Objection to Defendants Sanford J. Prince,
Michad Duffy and Windham School Department[’s] Motion to Dismiss Amended Complaint, €c.
(“ Second School Opposition”) (Docket No. 20) at [2]-[4].% Inthat document they assert that they have“a
First Amendment right to spesk fredy about mattersinvolving their childrenin apublic school setting” andto
complain to schoal officids * about anything they fed is detrimentd to the wdfare of thar children.” 1d. at
[2]. They apparently contend that the listed actions and inactions of the defendants as a group somehow
werein retdiation for their exercise of these asserted rights. 1d. at [2]-[3].

In order to State aclam for relief based on First Amendment retdiation, aplaintiff must dlegethat
her speech wasin fact chilled or intimidated. Sullivanv. Carrick, 888 F.2d 1, 4 (1st Cir. 1989); see also
Bloomquist v. Albee, 421 F.Supp.2d 162, 180 (D. Me. 2006). Thereisno suchdlegationintheamended
complaint, however indulgently read, let done any “specifics offered to support such a concluson.”
Sullivan, 888 F.2d at 4. The moving defendants are entitled to dismissa of that portion of Count | that

dlegesredidion. Id.

2 The only specific facts that can reasonably be said to constitute the alleged threatening behavior are “removing Plaintiff
Charles' signs form supporters' lawns and placing political signs of the incumbent School Committee member Stuart
Pennels across Plaintiffg[’] driveway during the night after the election” and one unidentified member of the school
committee “shouting at the Plaintiffs, acting in an agitated manner and yelling that they did not havearight to ingpect the
ballots and that this was a waste of time and taxpayer money.” Amended Complaint 28, 31. Itisnot clear how the
actions alleged to have taken place “during the night after the election” or later could have constituted “an attempt to
cause Plaintiff Charlesto withdraw from the election.” 1d. §28.

% Counsl for the plaintiffsisreminded that this court’slocal rules requirethat all pages of memorandaof law be numbered
at the bottom. Local Rule 7(€).



To the extent that the amended complaint may be read to state a direct clam under the First
Amendment, Second School Opposition & [ 3], statements made by defendants pursuant to their own First
Amendment rights which the plaintiffs perceive as hostile to them or their position do not congtitute aFirst
Amendment violation. Seamonsv. Show, 84 F.3d 1226, 1237 (10th Cir. 1996). Theamended complaint
does not gppear to dlege any direct clam other than one which would fit within the Seamons
circumstances.

To the extent that a First Amendment clam is asserted againgt the Windham School Department
independent of that asserted against the individua defendants, the plaintiffs have faled to dlege that the
dleged Firsg Amendment violations were representative of an officid policy or custom of the Windham
School Committee. See Bordanaro v. McLeod, 871 F.2d 1151, 1155 (1st Cir. 1989). That it was
“cugstom and usage in the Town of Windham for Defendant Prince to investigate mattersrelating to school
personnd,” Amended Complaint § 5A, is irrdevant to any Firs Amendment clam againgt the School
Committee. Thedlegationthat “[t]he actsand omissons of the Defendantstowards the Plaintiffsamount to
adefacto palicy for which Defendantsareliable” id. 32A, isthetype of conclusory dlegation, devoid of
supporting factud dlegations illuminating at the very leest what the dleged palicy actudly was, found
insuffident in Dartmouth Review v. Dartmouth College, 889 F.2d 13, 16 (1st Cir. 1989).

The moving defendants are entitled to dismissd of Count 1.

B. Second Claim (Equal Protection)

The school defendants contend that the complaint fails to dlege that the plaintiffs have been

intentiondly treated differently by the school defendants from others smilarly Stuated and that thereisno

rationd basis for the difference, which dlegations they assert are required in order to state an equd



protection clam. School Motion a 6-7. Cote makes a Smilar argument. Cote Motion a 7-8. The
plaintiffs repond, again in their opposition to the second motions, that

other people wereinvolved in the complaints againgt Defendant Cote. . . yet the

School Defendants singled out the Plaintiffs among those who complained by

verbdly attacking Plaintiff Charles for reporting misconduct, by publishing fase

and defamatory statements about her to the public, and by engaging in threetening

behavior designed to intimidate her into withdrawing from the School Committee

dection.
Second School Opposition at [4]. The firg problem for the plaintiffs with this interpretation of their
amended complaint isthat it makes no mention of any treatment of Gelder that differed in any way from the
school defendants' treatment of others, assuming that those others were smilarly stuated. If thiswere an
accurate representation of the amended complaint, the school defendants would be entitled to dismissal of
Geder’s equa protection clam in any event. However, the amended complaint does alege that members
of the School Committee published false and defamatory statements about both plaintiffs. Amended
Complaint §126. | will therefore treet the plaintiffsS arguments asif they encompass both plaintiffs, asthey
were gpparently intended to do.

Contrary to the plaintiffs representation, the amended complaint does not alege that Charleswas
treated differently from other parentswho wereinvolved in complaints againgt Cote. It merely alegesthat
spexific things were done to Charles, or, in one case, to both of the plaintiffs, by the defendants. Assuming
arguendo that itisreasonableto infer from thedlegations of theamended complaint that other parentswere

amilarly stuated in al relevant respectsand weretreated differently, the clam nonethe essfounderson the

rocks of the requirement that such a clam include an dlegation that there was no rationd basis for the



difference in trestment. Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000).” The plaintiffs
responses do not addressthis dement of their clam. The school defendants are entitled to dismissdl of the
equa protection clam.

With respect to thisclaim, Cote makes arguments Smilar to those pressed by the school defendants.
The plaintiffs respond that the complaint “ clearly dlegesthat other people wereinvolved inthe complaints
againgt Defendant Cote, . . . yet Defendant Cote singled out the Plaintiffsamong thosewho complained with
anonymous letters containing false and defamatory dlegations.” Plaintiffs Objection to Defendant Ron
Cote's Mation to Dismiss, etc. (“Cote Oppostion”) (Docket No. 16) at 5. It requires an extremdy
generous reading of the amended complaint to find any factud dlegationsfrom which it may reasonably be
inferred that Cote“singled out” the plaintiffsfrom othersamilarly situated. Evenwith thisgenerousreading,
however, none of the rdevant paragraphs of the complaint contains any dlegations tha any of the
anonymous | ettersincluded any satementsat dl about Gelder. Amended Complaint [f110-13. Coteis, at
the least, entitled to dismissa of Gelder’ sequd protection clam. But thereisno escaping thefact that Cote
isdsoentitled to dismissd of Charles sequd protection clam against him, for the reasons discussed above
in connection with the clam againg the school defendants.

C. Third Claim (Title I X Retaliation)

“Title IX” refersto Title 1X of Public Law 92-318, encoded at 20 U.S.C. 8§ 1681. That section
prohibits discrimination on the basis of sex inany education program or activity thet receivesfederd financid
assistance. 20 U.S.C. § 1681(a). Clams of etdiaion agangt one who complains about sexud

discrimination may be brought under Title IX. Jackson v. Birmingham Bd. of Educ., 544 U.S. 167,171

* This is the formulation of the “class of one” equal protection claim. Olech, 528 U.S. at 564. The amended complaint
(continued on next page)
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(2005). Traditiondly, such damsinvolve adverse employment action dleged to have beentaken against a
plantiff. See, e.g., Nelson v. University of Me. Sys., 923 F. Supp. 275, 279-80 (D. Me. 1996). Inthe
ingant case, neither plaintiff is dleged to be an employee of any of the defendants. The plaintiffs contend
that “but for the conduct of the School Defendants, Plaintiff Charles could have been eected to the
Windham School Committee” School Oppostion a 6. Thisis the bass on which Charles gpparently
presses her retdiation clam. The plaintiffs do not mention any bassfor aclam by Gelder under Title IX
and noneis gpparent from the amended complaint. Thus, without more, the school defendants are entitled
to dismissd of any cdlam againgt them assarted by Gelder in the Third Claim of the amended complaint.
Defendant Cote argues that “[t]he Plaintiffs have not been subjected to adverse educationd or
employment action by Mr. Cote. And no caselaw under TitleIX . . . supportstheviability of alaw suit on
thebasisof dleged adverse actionto athird party employee” CoteMotionat 12. Theplaintiffs response
makes clear that the only alleged adverse action at issue here with respect to Cote is “sending danderous
letters to Plaintiffs and others.” Cote Oppodtion a 6. Cote responds that the plaintiffs are required to
dlegethat theretdiation itsalf was based on sex, which the amended complaint in this case does not do, and
not just that the retdiation was based on complaints about discrimination based on sex. Defendant Ron
Cote's Reply to Plaintiffs Objection to Defendant’s Motion to Dismiss, etc. (Docket No. 18) at 5-6.
While | doubt that the holding in Jackson that a private right of action exists where arecipient of federd
education funding retdiates againg an individud * because he has complaned about sex discrimination,” 544
U.S. a 171, can reasonably beinterpreted to be limited to retdiation that isa so undertaken because of the

complainer’ s gender, it is not necessary to reach that question under the circumstances present here. The

cannot be construed to allege that either of the plaintiffsis a member of a suspect class.
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amended complaint makes no attempt to draw a causa connection between Cote's dleged “sending

danderouslettersto Plaintiffsand others” and any adverseimpact on the plaintiffsthat might comewithinthe
scope of Title IX. Any likely adverse impact from such letters cannot rationaly be connected with any

aspect of federally-funded education. The mere fact that such letters are dleged to have been sent by an
employee of afederaly-funded education program or activity does not make those |l etters actionable under
Title1X. Coteisentitled to dismissal of the Third Claim.

The plantiffshavetried inasomewhat smilar fashion to extend the boundaries of Title X withtharr
clamagaing the school defendants. The plaintiffs cite no authority, and | have been unableto locate any, to
support their necessarily implied position that eection to a seat on the Windham School Commiittee is
equivaent to employment by that body or by the Windham School Department or the Town of Windham
for purposes of Title IX. Evenif the plaintiffs could prove that Charles would have been eected to the
School Committee but for thed leged conduct of the school defendants, ahighly doubtful propostion, those
circumgtances Smply do not sateaclamfor retdiaion under TitleIX. Charleshad nolegd entitlement to
any elected postion, whether or not that postion is related to federally funded education. The school
defendants are entitled to dismissd of the Third Claim as well.

D. State-Law Claims

The remaning dams in the amended complaint are asserted under Mane law. Amended
Complaint 1Y 45-52. The moving defendants ask this court to decline to exercise jurisdiction over these
pendent state-law claims. School Motion at 8; Cote Motion at 15-16. Theplaintiffsdo not addressin their
replies any bass for the exercise of this court’ s jurisdiction should their federd clamsbe dismissed. First

School Opposition at 7; Cote Opposition at 8.
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Intheabsence of any remaining federd dlams, the Court must next determine
whether to entertain Plaintiff’s sate law dams. See 28 U.S.C. § 1367(c)(3)
(expredy authorizing a didrict court to decline the exercise of supplementa
jurigdiction when it “has dismissed dl dams over which it has origind
jurisdiction”); United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726, 86
S.Ct. 1130, 16 L.Ed.2d 218 (1966) (“[c]ertainly, if the federal clams are
dismissed before trid, eventhough not insubgtantiad in ajurisdictiond sense, the
gate claims should be dismissed aswell.”); Rodriguezv. Doral Mortg. Corp.,
57 F.3d 1168, 1177 (1t Cir. 1995) (“[alsagenerd principle, the unfavorable
digoogtion of aplantiff’sfederd dams at the early stages of a uit, well before
the commencement of trid, will trigger the dismissal without prgjudice of any
supplementa state-law dams’); Showden v. Millinocket Reg’'| Hosp., 727 F.
Supp. 701, 710 (D. Me. 1990) (the Gibbs doctrine*“requirgg dismissd without
action on the meritsand without any exercise of discretionif dl thefedera dams
in this suit are found to be, short of trid, deficient.”).

Bennett v. City of Biddeford, 364 F.Supp.2d 1, 3 (D. Me. 2005). Thecourt should declineto exercise
jurisdiction over the remaining State-law dlaims againgt the moving defendants”
V. Conclusion
For theforegoing reasons, | recommend that Count | and the Second and Third Counts of the First
Amended Complaint be dismissed as to defendarts Cote, Prince, Duffy and the Windham School
Committee and that this court decline to exercise jurisdiction over the remaining counts that are asserted
agang these defendants, dismissing those counts without prejudice.
NOTICE
A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

®> None of the motions to dismiss purports to have been filed on behaf of the Town of Windham, anamed defendant, but
there is no indication on the docket that the Town has ever been served with process.
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Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 18th day of September, 2006.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
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